
 

 

 

 

 

 

ITEM: RECOMMENDATION: APPROVAL
REF NO: 3PL/2019/0608/VAR CASE OFFICER Fiona Hunter

LOCATION: NORTH LOPHAM APPNTYPE: Variation of Cond's
Church Farm Church Road POLICY: Out Settlemnt Bndry
North Lopham ALLOCATION: N

CONS AREA: Adjacent

APPLICANT: J D Alston (estates)
Uphall Garboldisham

LB GRADE: Adjacent Grade 2

AGENT: Peter Codling Architects
7 The Old Church St Matthews Road

TPO: N

PROPOSAL: Variation of Condition 2 & 8 on 3PL/2017/0948/O (demolition of existing agricultural buildings.
Erection of 15 new dwellings) - to allow for demolition to enable contamination reports to be
carried out

REASON FOR COMMITTEE CONSIDERATION

The application is a variation of a major planning application.

KEY ISSUES

Whether the variations are acceptable.

DESCRIPTION OF DEVELOPMENT

Variation of Conditions 2 & 8 of planning permission reference 3PL/2017/0948/O for "Demolition of existing
agricultural buildings. Erection of 15 new dwellings, re-positioned access to site with footway link to village
hall".

The application seeks to amend conditions 2 (reserved matters application) and and 8 (contamination
investigation) to enable demolition prior to satisfying the requirements of these conditions, together with
remedying the demolition of a grain store in breach of condition.

SITE AND LOCATION

The site is occupied by a agricultural grain stores and extends to 0.63ha. The site is accessed from Church
Lane to the west of the site.

The grain store is a steel frame buildings with brickwork base and corrugated cement fibre walls and roof.
The land around the barn primarily constitutes hardstanding with some areas of mown lawn.

There was a another grain store on site (the western most store) which has been demolished since planning
permission 3PL/2017/0948/O was granted.
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The site is located at the southern edge of the rural village of North Lopham, adjacent to the settlement
boundary. The site is also adjacent to the village Conservation Area which follows the sites northern and
eastern boundaries.

To the north of the site is two storey residential properties and Grade II Listed Church Farm House. A further
residential property, single storey Church Farm Stables runs immediately parallel to the north-east of the site.
Beyon these properties is Grade I Listed Saint Nicholas Church. To the east is residential garden and
agricultural land. To south is agricultural land with the village hall beyond. To the east of Church Road with
agricultural land beyond.

EIA REQUIRED

No

RELEVANT SITE HISTORY

3PL/2017/0948/O Permission 15-04-19
Demolition of existing agricultural buildings. Erection of 15 new dwellings, re-positioned access to site with
footway link to village hall

3PL/2019/0554/F
demolition of existing agricultural buildings (part retrospective)

POLICY CONSIDERATIONS

The following policies of the adopted Breckland Core Strategy and Development Control Policies and the
adopted Site Specific Policies and Proposals Document, including the Proposals Maps, have been taken into
consideration in the determination of this application.  The provisions of the National Planning Policy
Framework and National Planning Policy Guidance  have also been taken into account, where appropriate

CP.09 Pollution and Waste
NPPF National Planning Policy Framework
NPPG National Planning Practice Guidance

OBLIGATIONS/CIL

The application is a variation to Outline Planning Permission reference: 3PL/2017/0948/O, which has an
associated S106 legal agreement dated 28th March 2019. This legal agreement is worded to enable the
Council to make it enforceable against Section 73 variation applications such as this one.

CONSULTATIONS

NORFOLK COUNTY COUNCIL HIGHWAYS
Norfolk County Council does not wish to restrict the grant of permission.
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CONTAMINATED LAND OFFICER
No objections or further comments on the grounds of Environmental Protection, providing the development
proceeds in line with the application details.

The scope of ground investigation submitted by Howlands has been agreed.
HISTORIC BUILDINGS CONSULTANT
No objection.

NORTH LOPHAM P C No Comments Received

REPRESENTATIONS

A site notice was erected on 11th June 2019. Immediate neighbours were consulted on the 10th June 2019.
1 local representation was receiving raising that no further demolition should be allowed until appropriate
reports and investigations have taken place and there is reassurance and confirmation that the landowner
has complied with the planning regulations and necessary legislation. This is due to concern about land
contamination and the proper removal of asbestos.

ASSESSMENT NOTES

1.0  Mechanism to Vary the Consent

1.1 The Council are able to grant retrospective variation of conditions via the Section 73a of the Town and
County Planning Act, 1990 where the consent has not lapsed.

1.2 Some of the conditions sought to be varied are condition precedents, i.e. a pre-commencement condition
precisely worded which goes to the heart of the consent. However, various case law has established that this
does not cause a consent to lapse in either of the following two circumstances:

a. That the condition precedents are approved or varied prior to when the consent would have otherwise
lapsed. The permission does not lapse until 15th April 2021, on this basis, the Council are able to accept,
consider and grant retrospective permission if the details are considered acceptable.

b. Where it would be unreasonable (in the Wednesbury sense) to enforce against the entire development.
Enforcing against this recently granted development because a building with no heritage value has been
demolished not in accordance with pre-commencement condition is unlikely to be considered reasonable and
not in the public interest (in this case not a good use of public monies). The development therefore also
meets this test, resulting in an extant planning permission.

1.3 The above has been established by case law, of which the following two are of particular relevance:
-  FG Whitley & Sons v SoS for Wales, 1992 by the Court of Appeal
-  Hart Aggregates Lt vs. Hartlepool BC, 2005 by the High Court

2.0 Whether the changes are acceptable

2.1 The Council's Contaminated Land Officer has not objected to the application, and it is understood that
contamination testing is needed where the buildings stood/ stand. On this basis, it is reasonable and no harm
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caused by allowing these stores to be demolished before conditions are discharged.

2.2 Concern has been raised in respect of demolitions, of which, one building is yet to be demolished. There
is non-planning law which governs asbestos removal and disposal of waste and replicating these
requirements would not meet the NPPF condition tests of being necessary. If the asbestos is not properly
removed, this should be reported to and investigated by the HSE. However, some information in respect to
how the remaining store will be demolished has been provided as part of application 3PL/2019/0554/F. Given
the concern raised by a local residents and previously by the Parish Council outside of this condition, it is
considered reasonable to require the remaining store to be demolished in accordance with these details via a
new condition.

2.3 A number of other conditions have been updated to enable the grain stores to be demolished before the
conditions are discharged. This is considered acceptable given that the demolition of the remaining grain
store will be controlled via the new condition.

RECOMMENDATION

Approval subject to conditions.

CONDITIONS

1 Early delivery of Housing Time limit
Valid Application for all Approval of Reserved Matters must be made not later than the
expiration of TWO YEARS beginning with 15th April 2019, and the development must be
begun within ONE YEAR of the FINAL APPROVAL OF THE RESERVED MATTERS or, in
the case of approval at different dates, the FINAL APPROVAL OF THE LAST SUCH
MATTER to be approved.

Reason for condition:-
As required by section 92 of the Town & Country Planning Act 1990 and in order to ensure
the early delivery of housing.

2 Standard Outline Condition
No development hereby permitted, other than the demolition of the grain stores, shall take
place until the plans and descriptions giving details of the reserved matters referred to above
have been submitted to and approved by the Local Planning Authority and these plans and
descriptions shall provide details of the appearance, scale, layout and landscaping of the
development.

Reason for condition:-
The details are not included in the current submission.

3 In accordance with submitted plans NEW 2017
The development hereby permitted must be carried out in strict accordance with the
application form, and approved documents and drawings as set out in the table at the end of
this notice.

Reason for condition:-
To ensure the satisfactory development of the site.

4 Church Farm Stables Amenity Scheme
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A scheme for the protection of Church Farm Stables amenity shall be submitted with the first
reserved matters application and approved in writing by the Local Planning Authority. The
approved scheme shall be implemented in full prior to the first occupation of the
development.

Reason for condition:-
To protect the residential amenity of neighbouring Church Farm Stables in respect of
overlooking, overshadowing and prevention of creating a sense of enclosure, in accordance
with Policy DC 1 of the Adopted Core Strategy and Development Control Policies
Development Plan Document 2009.

5 Access Condition
Prior to the first occupation of the development hereby permitted the vehicular access shall
be provided and thereafter retained at the position shown on the approved plan drawing
number 01 rev G in accordance with the highway specification Dwg. No. TRAD 5 attached.
Arrangements shall be made for surface water drainage to be intercepted and disposed of
separately so that it does not discharge from or onto the highway carriageway.

Reason:-
To ensure satisfactory access into the site and avoid carriage of extraneous material or
surface water from or onto the highway, in accordance with Policy CP 4 of the Adopted Core
Strategy and Development Control Policies Development Plan Document 2009.

6 External materials to be approved
Prior to the commencement of any development hereby permitted above slab level details of
the external materials shall be submitted to and approved in writing by the Local Planning
Authority.  Only such agreed materials shall be used in connection with this approval.

Reason for condition:-
To ensure the satisfactory appearance of the development, in accordance with Policy DC 1
and DC 16 of the Adopted Core Strategy and Development Control Policies Development
Plan Document 2009.
This condition will require to be discharged

7 Trees/hedges to be retained
The existing trees and hedges on the site shall be retained unless agreed in writing with the
Local Planning Authority.  Should any approved trees or hedges die or be removed without
the written consent of the Local Planning Authority, they shall be replaced during the next
planting season with a tree(s) or hedging of a species, size and in the same location to the
satisfaction and written agreement of the Local Planning Authority.

Reason for condition:-
In the interests of the satisfactory appearance of the development, in accordance with Policy
DC 12 of the Adopted Core Strategy and Development Control Policies Development Plan
Document 2009.

8 Contaminated Land - Desk Study/Site
Investigation
The following details shall be submitted to and approved in writing by the Local Planning
Authority prior to the commencement of the development hereby permitted other than the
demolition of the grain stores:
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A. Site Investigation
A site investigation and risk assessment to determine the nature and extent of any
contamination on the site, whether or not it originates on the site. The investigation and risk
assessment must be undertaken by competent persons and a written report of the findings
must be produced. The report of the findings must include: (i) a survey of the extent, scale
and nature of contamination; (ii) an assessment of the potential risks to: human health,
property (existing or proposed) including buildings, crops, livestock, pets, woodland and
service lines and pipes, adjoining land, groundwaters and surface waters, ecological
systems, archaeological sites and ancient monuments; (iii) an appraisal of remedial options,
and proposal of the preferred option(s).

B. Remediation Scheme
A detailed remediation scheme to bring the site to a condition suitable for the intended use
by removing unacceptable risks to human health, buildings and other property and the
natural and historical environment. The scheme must include all works to be undertaken,
proposed remediation objectives and remediation criteria, timetable of works and site
management procedures. The scheme must ensure that the site will not qualify as
contaminated land under Part 2A of the Environmental Protection Act 1990 in relation to the
intended use of the land after remediation.

C. Implementation of Approved Remediation Scheme
The approved remediation scheme must be carried out in accordance with its terms prior to
the
commencement of development, unless otherwise agreed in writing by the Local Planning
Authority. The Local Planning Authority must be given two weeks written notification of
commencement of the remediation scheme works.

Following completion of measures identified in the approved remediation scheme, and prior
to occupation of the development, a verification report (referred to in PPS23 as a validation
report) that demonstrates the effectiveness of the remediation carried out must be submitted
to and approved in writing by the Local Planning Authority.

The above must be conducted in accordance with DEFRA and the Environment Agency s
Model
Procedures for the Management of Land Contamination, CLR 11 .

Reason for condition:-
Details required at an early stage to ensure that risks from land contamination to the future
users of the land and neighbouring land are minimised, together with those to controlled
waters, property and ecological systems, and to ensure that the development can be carried
out safely without unacceptable risks to workers, neighbours and other offsite receptors.
This condition is imposed in accordance with the requirements of Policy CP 9 of the Adopted
Core Strategy and Development Control Policies Development Plan Document 2009.

Informative: Land contamination risk assessment is a step-by-step process. During the
course of the risk assessment process set out in the above condition, it may become clear
that no further work is necessary to address land contamination risks. Where this is the case
the condition may  be discharged by the Council without all the steps specified being
completed. In all cases written confirmation should be obtained from the Council confirming
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that the requirements of the condition have been met.
This condition will require to be discharged

9 Unexpected Contamination
In the event that contamination is found at any time when carrying out the approved
development that was not previously identified development must cease and it must be
reported in writing immediately to the Local Planning Authority. Before development
continues, an investigation and risk assessment must be undertaken in accordance with
details to be agreed in writing with the Local Planning Authority.  Where remediation is
necessary, a remediation scheme must be submitted to and approved in writing by the Local
Planning Authority.  The approved remediation scheme must be carried out in full, and a
verification report shall be submitted to and approved in writing by the Local Planning
Authority prior to occupation of the development.

Reason for condition:-
To ensure that risks from land contamination to the future users of the land and
neighbouring land are minimised, together with those to controlled waters, property and
ecological systems, and to ensure that the development can be carried out safely without
unacceptable risks to workers, neighbours and other offsite receptors.

This condition is imposed in accordance with CP 9 of the Adopted Core Strategy and
Development Control Policies Development Plan Document 2009.

10 Precise details of foul water disposal
Prior to the commencement of any development hereby permitted above slab level precise
details of the means of foul water disposal shall be submitted to and approved in writing by
the Local Planning Authority. The approved foul water disposal scheme shall be carried out
in accordance with the approved details  and made available prior to occupation.

Reason for condition:-
The details are required to be submitted prior to the commencement of development to
minimise the possibilities of flooding from the outset of the development.  This condition is
imposed in accordance with Policies DC 1 and DC 13 of the Adopted Core Strategy and
Development Control Policies Development Plan Document 2009
This condition will require to be discharged

11 Precise details of surface water disposal
Any reserved matters application shall be accompanied by a detailed drainage scheme and
calculations. The approved drainage scheme shall be carried out in accordance with the
scheme as approved and made available prior to occupation, unless otherwise agreed in
writing with the Local Planning Authority.

Reason for condition:-
The details are required to be submitted prior to the commencement of development to
minimise the possibilities of flooding from the outset of the development. This condition is
imposed in accordance with Policies DC 1 and DC 13 of the Adopted Core Strategy and
Development Control Policies Development Plan Document 2009
This condition will require to be discharged

12 Non-standard highways condition
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No development hereby permitted shall commence on the site, other than demolition of the
grain stores, until such time as detailed plans of the roads, footways, foul and surface water
drainage have been submitted to and approved in writing by the Local Planning Authority in
consultation with the Highway Authority. All development shall be carried out in accordance
with the approved plans.

Reason for condition:-
Details required prior to commencement to ensure satisfactory development of the site and a
satisfactory standard of highway design and construction, in accordance with Policy CP 4 of
the Adopted Core Strategy and Development Control Policies Development Plan Document
2009.

13 Non-standard highways condition
No development hereby permitted shall be carried out on roads, footways, foul and surface
water sewers otherwise than in accordance with the specifications of the Local Planning
Authority in consultation with the Highway Authority.

Reason for condition:-
To ensure satisfactory development of the site and to ensure estate roads are constructed to
a standard suitable for adoption as public highway, in accordance with Policy CP 4 of the
Adopted Core Strategy and Development Control Policies Development Plan Document
2009.

14 Non-standard highways condition
Before any dwelling is first occupied the road(s) and footway(s) shall be constructed to
binder course surfacing level from the dwelling to the adjoining County road in accordance
with the details to be approved in writing by the Local Planning Authority in consultation with
the Highway Authority.

Reason for condition:-
To ensure satisfactory development of the site, in accordance with Policy CP 4 of the
Adopted Core Strategy and Development Control Policies Development Plan Document
2009.

15 Non-standard highways condition
Prior to the first occupation of the development hereby permitted visibility splays measuring
2.4m x 59m and 2.4m x 120m shall be provided to the north and south of the access
respectively where it meets the highway and such splays shall thereafter be maintained at all
times free from any obstruction exceeding 0.225metres above the level of the adjacent
highway carriageway.

Reason for condition:-
In the interests of highway safety, in accordance with Policy CP 4 of the Adopted Core
Strategy and Development Control Policies Development Plan Document 2009.

16 Non-standard highways condition
Prior to the commencement of any development hereby permitted on site, other than
demolition of the grain stores, a Construction Traffic Management Plan, to incorporate
details of parking for construction workers, access arrangements for delivery vehicles and
temporary wheel washing facilities for the duration of the construction period shall be
submitted to and approved in writing with the Local Planning Authority in consultation with
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Norfolk County Council Highway Authority.

For the duration of the construction period all traffic associated with the construction of the
development shall comply with the Construction Traffic Management Plan and unless
otherwise approved in writing with the Local Planning Authority in consultation with the
Highway Authority.

Reason for condition:-
Details required prior to commencement in the interests of maintaining highway efficiency
and safety, in accordance with Policy DC 1 and CP 4 of the Adopted Core Strategy and
Development Control Policies Development Plan Document 2009.

17 Off-site Highways Works
Notwithstanding the details indicated on the submitted drawings no development hereby
permitted shall commence on site, other than demolition of the grain stores, until a detailed
scheme for the off-site highway improvement works as indicated on drawing numbers 5737-
01 Rev G & 5737-11 (to include footway improvements in the vicinity of the site, a new
public footway from the site to the village hall and carriageway widening on Church Road)
have been submitted to and approved in writing by the Local Planning Authority in
consultation with the Highway Authority.

Prior to the first occupation of the development hereby permitted the approved off-site
highway improvement works shall be completed to the written satisfaction of the Local
Planning Authority in consultation with the Highway Authority.

Reason for condition:-
Details required prior to commencement to ensure that the highway improvement works are
designed to an appropriate standard in the interest of highway safety and to protect the
environment of the local highway corridor, in accordance with Policy CP 4 of the Adopted
Core Strategy and Development Control Policies Development Plan Document 2009.

18 Non-standard highways condition
No development hereby permitted shall commence, other than demolition of the grain
stores, on the site until the Traffic Regulation Order for the extension of the 30mph speed
limit on Church Road has been promoted by the Highway Authority.

Reason for condition:-
Details required at an early stage in the interests of highway safety, in accordance with
Policy CP 4 of the Adopted Core Strategy and Development Control Policies Development
Plan Document 2009.

19 Non-standard condition
Demolition of the grain store shall take place in accordance with the approved details of full
planning permission reference 3PL/2019/0554/F.

Reason for condition:-
In the interests of site safety, human health and prevention of contamination on site and in
accordance with Policy CP 9 of the Adopted Core Strategy and Development Control
Policies Development Plan Document 2009.

21 Highways INF3
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Street lighting is a concurrent power of the County, District and Parish Councils. However, it
is the County Council after consultation with the Local Lighting Authority (District or Parish
Council) who decides whether street lighting is required on proposed public highways.
Norfolk County Council will challenge any automatic assumption that street lighting needs to
be provided on part or all of the new development.
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